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Re: Eden Wood Corporation / Response to Notice of Default
Dear Mr. Hyatt:

This letter responds to the January 2, 2015 Notice of Default to Eden Wood Corporation directed
to Michael K. Plumb of Wolff & Samson PC and to your letter dated March 23, 2015. Eden Wood
Corporation has asked Lasser Hochman, LLC to respond to your letters on its behalf. We thank
you for your courtesy in allowing us time to gather and review pertinent documents in order to
prepare this important response.

Our review of available information indicates that serious mistakes were made in the identification
of Eden Wood Corporation, a Delaware corporation (“Eden Wood-Delaware™) as a potentially
responsible party for the Lower Passaic River Study Area of the Diamond Alkali Superfund Site
(“Site”). As explained below, these mistakes have resulted in the wrong entity being pursued as a
PRP and improperly paying in excess of $1.8 million for a Site for which it bears no responsibility
at all.

Background

As you know, on September 11, 2006, EPA issued a General Notice Letter (“GNL”) under the
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended
(“CERCLA”) to Eden Wood-Delaware, in its capacity as the alleged successor to Whippany Paper
Board Company, Inc. (“Whippany”). The GNL and a follow-up letter from EPA dated January
31, 2007 (“Follow-Up Letter”) alleged that Whippany is liable under CERCLA as a result of
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hazardous substance discharges into the Lower Passaic River from the former Whippany facility
located at 1 Ackerman Avenue in Clifton, New Jersey (the “Clifton Plant”).

Although the GNL and Follow-Up Letter indicated that EPA made the determination that Eden
Wood-Delaware was potentially liable for the Site, we understand that EPA issued the GNL to
Eden Wood-Delaware and numerous other businesses based on a May 3, 2006 report (“CPG
Report”) detailing the results of the CPG’s investigation into the identity of and basis for adding
more parties to EPA’s then-existing list of potentially responsible parties—thereby adding to the
membership of the CPG. The GNL and Follow-Up Letter as well as a February 23, 2007 letter to
Eden Wood-Delaware from you on behalf of the CPG threatened joint/several liability for all costs,
legal actions and other substantial consequences if Eden Wood-Delaware did not join the CPG and
participate in a settlement with EPA. It was against this backdrop that Eden Wood-Delaware
joined the CPG. However, as stated in a March 20, 2007 letter to EPA from Eden Wood-
Delaware’s attorney at the time, Herbert Bennett, and as reflected in the Amended and Restated
CPG Organization Agreement effective May 8, 2007, Eden Wood-Delaware joined the CPG
without any admission of liability with respect to the Site.

Eden Wood-Delaware is not the successor to Whippany

The CPG Report alleged that Eden Wood-Delaware is the successor to Whippany, apparently
based on information from the New Jersey Secretary of State records indicating that Whippany
changed its name to “Eden Wood Corporation” in July 1988.! The CPG Report provided EPA with
Eden Wood-Delaware’s corporate address and President’s name for purposes of issuing the GNL.

Our review indicates, however, that Eden Wood-Delaware is not the New Jersey corporation that
succeeded to Whippany. Rather, the entity named in the GNL and being pursued by the CPG is a
Delaware corporation? that was not even incorporated until June 6, 2001— more than a decade
after Whippany changed its name to Eden Wood Corporation.> Eden Wood-Delaware is a totally
different entity from the Eden Wood Corporation that succeeded to Whippany and has no
connection whatsoever to the alleged hazardous substance discharges to the Lower Passaic River
from the Clifton Plant.

The CPG’s mistaken identification of Eden Wood-Delaware as the successor to Whippany
apparently resulted from the failure to conduct a thorough review of New Jersey Secretary of State
records which show, among other things, that on January 2, 1996, Eden Wood Corporation
changed its name to Neu Holdings Corporation, a New Jersey corporation. Additional changes to

! See enclosed Certificate of Amendment to the Certificate of Incorporation of Whippany Paper Board Co., Inc.,
identified in the CPG Report as ABK 000396-398.

2 See e.g. Paragraph 2 of your proposed Complaint (dated March 23, 2015).

3 The articles of incorporation for Eden Wood-Delaware are enclosed. It should be noted that Eden Wood-
Delaware’s former attorney, Herbert Bennett, provided them to Karyllan Dodson Mack of K&L Gates by letter of
May 9, 2007. In addition, the CPG Report suggested that Eden Wood Realty, LLC an affiliate of Eden Wood-
Delaware, could also be liable a successor to Whippany. However, Eden Wood Realty, LLC is also a Delaware
corporation and was not incorporated until October 18, 1999. Its articles of incorporation are also enclosed.
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the corporate structure and state of incorporation of the successor to Whippany occurred after that
time. Butin any event, the successor entity to Whippany has not received a GNL and is not a party
to the CPG agreements concerning the Site.

We are willing to provide you with documentation of the complete history of the Whippany/Eden
Wood Corporation entity, but the bottom line is that this mutual mistake concerning the proper
“Eden Wood Corporation” entity must be addressed and rectified.

Whippany's Bankruptcy Discharge and the Subsequent Owners and Operators of the Clifton Plant

As to the CPG’s possible pursuit of the proper Whippany successor entity, we call to your attention
the fact that on February 8, 1980, Whippany filed for Chapter 11 bankruptcy protection in the
United States Bankruptcy Court for the District of New Jersey (the “Bankruptcy Court”), said
proceedings having been designated In re Whippany Paper Board Co., No. 80-00426. Pursuant
to an order entered on March 31, 1981 (the “Bankruptcy Discharge Date’), the Bankruptcy Court
confirmed Whippany’s Chapter 11 Plan of Reorganization—which, in accordance with the
provisions of 11 U.S.C. §1141(d)(1), expressly provided for the discharge of any and all liquidated,
unliquidated, fixed, contingent, matured, unmatured, disputed and/or undisputed “debts that arose
before the date of such confirmation.”

As indicated in the CPG Report, Whippany’s operations at the Clifton Plant ceased in 1980, almost
a year before the Bankruptcy Discharge Date in Whippany’s Chapter 11 proceedings. Moreover,
while Whippany continued to own the Clifton Plant after emerging from bankruptcy, it did not
conduct any operations at the Clifton Plant after the Bankruptcy Discharge Date. Whippany sold
the Clifton Plant to an unrelated, third-party, V. Ponte & Sons, Inc. (“Ponte”) in 1987 which then
transferred it to Recycled Paper Board, Inc. (“RPB”) in 1988. Ponte and/or RPB engaged in
manufacturing operations at the Clifton Plant for many years. We leave to you and the CPG the
issue of whether the owners and operators of the Clifton Plant subsequent to Whippany should be
pursued as PRPs. Based upon the sequence of events described above, however, we believe that
any attempt on the part of the CPG to pursue liability relating to the Clifton Plant against the proper
Whippany successor entity would directly violate the discharge injunction imposed under 11
U.S.C. §524(a)(2)(expressly enjoining “any act to collect [or] recover” any debt that has been
discharged in bankruptcy.)

Response to Default Notice

CPG is seeking payment from Eden Wood-Delaware for its allocated share of costs under the
Amended and Restated Organization Agreement, as amended, associated with the RI/FS AOC and
the RM 10.9 AOC. The alleged amount owed ($490,325) is in addition to the over $1.8 million
paid by Eden Wood-Delaware before it withdrew from the CPG in September 2013.

As discussed above, Eden Wood-Delaware is not the legal successor to Whippany and,
consequently, cannot be subject to liability under CERCLA for any costs associated with the Site.
Moreover, we believe that to the extent that Whippany may have borne any CERCLA liability
with respect to the Site, such liability was fully discharged in Whippany’s Chapter 11 proceedings.
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Notwithstanding the foregoing, we believe it would be in both of our clients’ best interests to
pursue a mutually agreeable settlement to resolve the grave mutual mistakes that have been made
to date in connection with this matter. We are amenable to discussing a resolution that may include
the CPG retaining a substantial portion of the payments already made by Eden Wood-Delaware in
exchange for a full release of Eden Wood-Delaware and its affiliates by the CPG for any and all
past, present and future costs associated with the Site and the agreements entered into by mutual
mistake. To that end, we propose to meet with you in person to discuss an appropriate resolution.

Very truly yours,

Y WMQ&W %) 3

b
Y f%{ %“*3%‘%% b
SHEPPARD A. GURYAN f ”‘%

SAG/lh .
Cc:  Warren L. Dean, Jr., Esq.

Dennis M. Toft, Esq.
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L © CERVIFICATE OF AMENDMENT O THE F 'I L E

« CERTIFICATE OF INCORPORATION OF

WHIPPANY PAPER 'BOARD CO.. INC.

{For Use by Domaati Gorporations Only) JANE BURGIO
Secretary of Stote

4

JuL 1@ 1988

To: The Secrstary of Ssle .ppppp sy EMPLOYER IDENTIFICATIONNO."
State of New Jarsey 22 - 1360200 R
Pursutnt 1o the provisions of Section 14A:9-2t4) and Section 14A:9-413), Corpors-
_ tions, Ceneral, of the New Jersey Suutes, the undewsigned corporaticn evecules the
following Certificate of Amendment io its Cestificate of Incomoration:
whippany Paper Boazd €o0., Inc. |

1. The name of the corporation is

-2 .T'hz ‘rnllo\-ing smendment (o the Cm.iﬁca.le of Incorporation was spproved by the
direetors aad therenfier duly sdopted by the sharehalders of the corporation on the .Sth

day of July. .18 88

Reaolved, hat Aniéhf Lir8tor the Centificate of Incorporation be amended 10 reed
s follows: .« name of the corporation is EDEN WOOD CORPORATION.

3 The nunber of shares outstanding at the time of the adoptica of the emendment
wes L2000 . The wotal numbar of shares edtitied 1o vots thergon was 1000

If the shares of sny cluss or series are entided 1o vote thereen a5 & closs, set forth be.
low the designstion and number of outstarding shares entifled to vote thereon of each
such claas or series. {Omit il not applicable.}

4. Ths numbsr of shases voling for nnd\:;ainn such amendment is as follows:
(If the shares of dny class or saries zre enm}ed lo vole a3 & cluss, set forth
the numbet of shsras of each such class snd series voling for and agsinst the
amendment, respectively.)

. Number of Shores Voung For Amendmeny  Numbar of Shares Voling Agaipst Amendment

1000 . » 0-

r the n a 1 a_redustion 8 3 W]
acv be insenied in the Cenificpte of Amendmens, in ey of Gillng o Cenificats of Redus:
tio b tion! w . 4

§. The simed cepital of the compomtion is reduced in the following smount:

N/A . The monner in which'the reduction is alTected is o8 follows:

The amount of sinted eapiial of the corporation after giving effect o the reduction

iss_B/N . (Mustba cet fonth in dollars.)

946010565 ABK000396
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0% vt avsiedd

=31 24,1997~ 4a:22PM—— EDEN WOOD REALTY COMPANY .- )

»

U
6. If the amendment provides lor an lxchanze. reelassificolion or eoncellation of

issued shetes, met forth & slatement of the manner in which lhe sume shall be alfecied,
(Cmit if nol sppliceble.}

N/A ‘

+

. (Use the following un}v If an eflective date, not hler.;hm 30 days subsequant to
the dete of filing i desired.}
7. The coffective date of this Amendment to the Certificate of Incorporstion shall

Dated um/A 12 \LL day of ‘ OAQ/-— _&'&

WHIPPANY PMQSO&RD €0., INC,

N/ 7

(ngwm
Joth L. Neu, President
tType or Print Name and Tinle?

(*Muy he exceuted by the :hmman of the bnnrd or the pres:denl. or 8 vice-president
of the cumoral\on.l

Retuni 1o Secrerary o}‘szm &N 360, Dremen, N, J. 28825, Aven: Compomilan mn;. !
Filing Fu. - §3000

'l--'
-

NOTR: No recording feco mll be anssssed.

o- Q. !
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946010566

ND.B15 wmP.3/4 ..

"ON HAUA

ABK000397
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0111000 90980 VIOd

P.ars4

NO.615

J.,24.1997

ang of record therein,

4:22Pm EDEN WOOD REALTY COMPANY

1, ¥he Secretary of Siate of the State of
Hew Jessey, 0O HEREBY,CERIIFV lhal e foreguing Is 3 truoe copy
of CERTIFICATE OF
and flia endoiseraents § nn, 3 I same is taken fiom and
campared with the osiginil (iind iw my otiice on the
tayel ~Jvly A [}88 and now remaining on file

- IN TESTIMONY WHEREOF, | have
hereunto sal my hand and affixed my
Oificlnt Seal at 'l'ramnn this Ij
day of J u +AD,

secnérmoesmm j‘w .

246010567

A KO()O’&‘)S



State of Delaware

Office of the Secretary of State

PAGE 1

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF INCORPORATION OF "EDEN WOOD
CORPORATION", FILED IN THIS OFFICE ON THE SIXTH DAY OF JUNE,
A.D. 2001, AT 9 O'CLOCK A.M. !

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor, Secretary of State
AUTHENTICATION: 1175373

3400425 8100
010271743 DATE: 06-06-01
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STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 09:00 AM 06/06/2001
010271743 —~ 3400425

CERTIFICATE OF INCORPORATION
OF

EDEN WOOD CORPORATION

FIRST. The name of this corporation shall be:
EDEN WOOD CORPORATION

SECOND. 1Its registered office in the State of Delaware is to
be located at 2711 Centerville Road Suite 400 in the City of
Wilmington, County of New Castle and its registered agent at such
address is CORPORATION SERVICE COMPANY

THIRD. The purpose or purposes of the corporation shall be:

To engage in any lawful act or activity for which

corporations may be organized under the General Corporation
Law of Delaware.

FOURTH. The total number of shares of stock which this
corporation is authorized to issue is:

One Thousand Shares (1,000) With No Par Value

FIFTH. The name and address of the incorporator is as
follows:

Tracy Manganelli

Corporation Service Company
2711 Centerville Road Suite 400
Wilmington, DE 19808

SIXTH. The Board of Directors shall have the power to adopt,
amend or repeal the by-laws.
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SEVENTH. No director shall be personally liable to the
Corporation or its stockholders for monetary damages for any breach
of fiduciary duty by such director as a director. Notwithstanding
the foregoing sentence, a director shall be liable to the extent
provided by applicable law, (i) for breach of the director’s duty of
loyalty to the Corporation or its stockholders, (ii) for acts or
omiggions not in good faith or which involve intentional misconduct
or a knowing violation of law, (iii) pursuant to Section 174 of the
Delaware General Corporation Law or {iv) for any transaction from
which the director derived an improper personal benefit. No
amendment to or repeal of this Article Seventh shall apply to or
have any effect on the liability or alleged liability of any
director of the Corporation for or with respect to any acts or
omissions of such director occurring prior to such amendment.

IN WITNESS WHEREOF, the undersigned, being the incorporator

hereinbefore named, has executed, signed and acknowledged this
certificate of incorporation this 6th day of June, 2001.

Tracy Mang#nelXi

Incorporator
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State of Delawcare PAGE 1

- a - ~ .. - T o
Office of tie Jccictary of >tate

I, EDWARD J. FREEL, SECRETARY QOF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF FORMATION OF "EDEN WOOD REALTY LLC",
FILED IN THEIS OFFICE ON TEE EIGHTEENTH DAY OF OCTOBER, A.D.

1999, AT 4:30 O'CLOCK P.M.

o

“Edward J. Freel, Secretary of State

3112462 8100

AUTHENTICATION: 0032714
9591440976 DATE: 10~-19-99
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OF
EDEN WOOD REALTY L

The undersigned, an suthorized natural person, for the purpose of forming a limited
liability company under the provisions and subject 10 the requiremnents of the State of Delaware
(particulurly Chapter 18, Title 6 of the Delaware Code and the acts mmendatory thereof and
supplemental thereto, and known, identified, and referred to as the “Delaware Limited
Liability Company Act™), hereby certifies that:

EIRSY: The name of the limited liability companyy (hereinafter called the "limired
liability company”) is EDEN WOOD REALTY LLC.

SECOND: The akiress of the regisizred office and the name and the address of the

segistered agent of the limited liability company required to be maintained by
Section 18-104 of the Delsware Limited Liability Company Act arc The Corporation

‘guagt Company. Corporation Trust Center, 1209 Orange Street, Wilmington, Delaware
1.

Executed on October 18, 1999,

Chris M. Smith, Authorized Person

RYDOCSOWITIY |

= TOTAL PAGE.BJ **

FOIA_08606_0001115



